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[Abstract] The Civil Code succeeds and develops the General Provisions of Civil
Law and the Contract Act, will apply to the conclusion, effect, performance, change,
transfer, termination and explanation of the marine insurance policy to some extent.

[Key Words] Law of Marine Insurance; Application of Law; the Civil Code

A Introduction

The Civil Code, coming into effect from 1 January 2021, succeeds and develops the
General Provisions of Civil Law and the Contract Act, has become the important
comprehensive and unified supplement to the Insurance Act and the Maritime Code.

The insurance contract is a commercial contract, neither the Civil Code nor the
General Provisions of Civil Law and the Contract Act takes the insurance contract as a
“typical” contract, so this paper only analyses the First Volume “General Provisions”
of the Civil Code and the First Sub-section “General Stipulation” of the Third Volume
“Contract” of the Civil Code.

Regarding a contract of marine insurance, the main revisions of the Civil Code on
the General Provisions of Civil Law and the Contract Act includes:

(a) improvement on the conclusion and delivery of a electronic contract (the Civil
Code ss. 469, 491 & 512);

(b) the new stipulation that the open contract is a contract (the Civil Code s. 495);

(c) the heavier limitation on the insurer that the format policy clauses excluding or
mitigating the insurer’s liability, if not duly notifying it and explaining its meaning
to the assured, will not be part of the insurance contract (the Civil Code ss. 496,
497 & 498);

(d) new stipulation regarding the joint obligation’s effect on a third party(the Civil
Code ss. 518 - 521);

(e) new stipulation regarding rules on a third party of genuine interest (the Civil Code
s. 522);

(f) new stipulation regarding rules on the substitution performance by a third
party(the Civil Code s. 524);

(g) revision on the change of circumstances rules (the Civil Code s. 533);

(h) improvement on the preservation rules and conservation rules in subrogation(the
Civil Code s. 535); and



(i) distinguishing the discharge of contract from the termination of obligation(the
Civil Code s. 557).
The paper highlights how the Civil Code, including but not limited the above new
provisions, will affect the conclusion, effect, performance, change, transfer,
termination and explanation of a contract of marine insurance.

B Conclusion of the Contract of Marine Insurance

B.1 The contract of marine insurance may be oral

The Civil Code succeeds the Contract Act, does not require that a contract shall be
in writing. Neither the Maritime Code nor the Insurance Act requires that a contract of
marine insurance shall be in writing, so a contract of marine insurance may be oral.

Furthermore, a contract of marine insurance shall have been concluded where the
substantial obligations have been performed by a party to the contract before the
contract is signed or chopped, even if both party agreed that the contract should be in
writing. !

B.2 The contents of a contract of marine insurance shall be “actually definite”,
though incomplete

With regard to the material elements of the contract of marine insurance, the Civil
Code succeeds the Contract Act, clarifies to the effect that the contents of a contract
shall be “actually definite”, and may be incomplete.> Section 470 of the Civil Code
only stipulates the examples of contents which a contract may be “ordinarily
included”. The establishment of an offer is also judged by whether the offer is actually
definite.?

Although the subject matter, quantity, quality, price or payment, performance period,
performance location and method, liability arising from the breach of contract are all
the material elements*and ordinary contents in a contract®, only the subject matter of a
contract of marine insurance shall be indispensable,’and deficiency of the other part
or parts shall not affect the conclusion of a contract of marine insurance.’

It is submitted that the provision of “main contents” of a contract of marine
insurance in the Maritime Code is of description only, but its 1st item “the name of
insurer”, the 2nd item “the name of assured” and the 3rd item “the subject matter” are
integral parts of a contract of marine insurance. In the case that the 4th item “insured
value” is not agreed, the policy will be unvalued one, which is also popular in China.
The 5% item “insured amount”, the 6™ item “insurance liability and exclusion”, the 7%
item “the period of insurance” and the 8" item “premium”, if not agreed, may be
implemented by an endorsement, explanation of contract and insurance

Ythe Civil Code ss. 469 & 490

2the Civil Code 5.470

3the Civil Code 5.472

“the Civil Code ss.478 & 488

Sthe Civil Code 5.470

8Both parties to the contract are also the necessary terms in the contract.

"See Cui Jianyuan, On the Approach to Incomplete Contract Terms, Renmin Fayuan Neswpaper, September
30,1999
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customs.’Where the contents of contract cannot be decided, we may rely upon the
purpose of contract, the principle of good faith and market price in accordance with
Section 466 of the Civil Code.’

However, Section 18 of the Insurance Act stipulates the necessary contents of an
insurance contract, which may be interpreted as the integral parts of an insurance
contract, conflicts with the Civil Code.

B.3 Analysis of the conclusion of a contract of marine insurance: offer and
acceptance

The Civil Code succeeds the Contract Act, explicitly the concepts of offer and
acceptance,'®which also applies to an electronic contract.

The application ordinarily used in marine insurance, is a format in blanket, only
constitutes an invitation to offer when the insurer shows the application to the
assured;''the application filled in the name of insurer, the name of the assured and the
subject matter of insurance may constitutes an offer when the assured delivers it to the
insurer,'? lacking of other items will not affect the establishment of an offer.

8 “main” items stipulated in Section 217 of the Maritime Code are all “material”
contents, any change to these main items will result in a new offer.!*An insurance
warranty also belongs to the material contents in a contract of marine insurance.

An acceptance will be valid and become the contents of a contract where the
acceptance does not change the material parts of an offer.'*The contract concludes
when an acceptance comes into effect.!The location where an acceptance comes into
effect is the location where the contract concludes.'®

In accordance with Section 480, an acceptance should be given by a notice except
in the case that an acceptance may be given by an act as per the customs or where the
offer allows to do so. Therefore, issuing a formal policy, requiring premium payment
or receiving premium will all constitute valid method of acceptance.

It is worthwhile mentioning that the contents of a contract of marine insurance
include both the policy and the application, and the special agreements. It is still
uncertain whether the application should surpass the policy where the contents of two
documents are inconsistent. Maritime Courts in China prefers to protecting the
interests of the assured, so we suggest that the insurer should requiring the assured to
fill in the special agreements in favor of the insurer, for example, the navigation area
warranty, the deck cargo excluded, the deductible in the application, and to duly sign
the application in person.

B.4 Conclusion and delivery rules on an electronic contract of marine insurance

8the Civil Code ss.142 & 510
the Civil Code ss.466 & 511
the Civil Code ss.471 - 494
Hthe Civil Code s.473

the Civil Code 5.473

Bthe Civil Code 5.478

14the Civil Code s5.479 & 489
the Civil Code s.483

6the Civil Code 5.492
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Based on the Electronic Signature Act, Section 469 of the Civil Code clarifies to
the effect that an electronic contract is not a contract in writing, but may be taken as
one in writing provided that its contents can be shown and checked at all times.

In accordance with Section 491 of the Civil Code the time of conclusion of an
electronic contract of marine insurance is special: it will be the time both parties
execute the letter of confirmation if so agreed before; or it will be the time when the
assured submits its application provided that the insurance information issued by the
insurer online is definite and will bind the insurer upon accepting.

In accordance with Section 512 of the Civil Code the generation time of the
electronic insurance certificate (the subject of electronic contract) shall be the time to
provide the insurance service, whereas the time when the electronic insurance
certificate enters into the assured’s computer system and can be identified shall be the
delivery time.

B.5 Pre-contractual obligations in a contract of marine insurance

In Chinese civil law Sections 42 & of 43 of the Contract Act 1999 create the legal
norm of pre-contractual obligations, which are succeeded by Sections 500 & 501 of
the Civil Code.

In fact, the Maritime Code taking effect from 1 July 1993, has introduced the legal
norm of pre-contractual obligations on the assured’s duty of disclosure in light of the
principle of utmost good faith in the Marine Insurance Act 1906 of UK, the detailed
provisions are set in Sections 222, 223 & 224 of the Maritime Code.

However, the Contract Act, the General Provisions of Civil Law and the Civil Code
all have specific provisions of good faith as one of the fundamental principle of civil
law, which applies to both pre-contract, the performance of contract and the
post-contract, so Sections 500 & 501 of the Civil Code are still very important in the
context of marine insurance. For example, during the performance of an open cover of
goods to be carried by sea, if the assured intentionally breaches the open cover, does
not inform the insurer of every transport of goods before the accident, the insurer may
rely upon the general legal principle of good faith stipulated by Sections 500 & 501 of
the Civil Code to discharge liability for the loss of or damage to goods unreported
intentionally though there exists an open policy.

The placing terms such as the premium rates, the commission etc. are all
important commercial secret, the assured should keep it confidential. This is the
requirement under Section 501 of the Civil Code.

C. The Effect of a Contract of Marine Insurance

C.1 Contract of marine insurance with conditions or period for taking effect

Taking effect of the contract of marine insurance may be subject to a certain
conditions or a period, for example, a ship’s certificate is invalid when the assured
submits the application for this ship, the insurer charges the premium but sets the
conditions that the policy does not take effect until the shipowners have got the valid
certificate, in such a case the insurance contract has concluded when the premium is

4



charged, but does not take effect. Section 502 of the Civil Code stipulates the contract
with conditions or period for taking effect as agreed by both parties to the contract.
Besides, it is worthwhile to mention that the time when the insurer attaches insurance
liability is also different from the time when the contract comes into effect, for
example, in a marine cargo policy which has a warehouse to warehouse clause, which
states to the effect that the insurance periods commences from the time when the
goods insured depart from the warehouse of the assured, the insurance contract takes
into effect upon concluded, and the insurance attaches from the time for goods leaving
the warehouse for transit.

C.2 Apparent agency and ostensible authority

Provisions of Sections 503, 504 & 505 are to protect the reliance interests and
transaction security of the bona fides other party to the contract. Where the bona fides
other party has good reason to believe that the doer has agency or the right of doing
business, the principle is not allowed to disclaim the validity of the contract on the
grounds of lacking agency or transcending authority.

There are many application scenarios of placing marine insurance through agents,
for example, the ferry stations, the fishing vessel superintendence authorities and bank
branches are authorized by insurers to accept marine insurance applications. In the
cases that there is the letter of authority, that the agent has blanket policy with the
stamp of an insurer, or that the agent once did similar business for the insurer, the
bona fides other party has good reason to believe that the doer has agency or the right
of doing business, so the insurer should be bound by its agent’s acts. With regard to
the relationship between the agent and the principal, it is a separate issue, and shall be
governed by the law of agency in the Civil Code (Chapter 7 in the First Volume
“General Provisions”). On the other hand, if there exists fraud in selling false policy,
the assured is obliged to check the authority of insurance agent, otherwise the false
policy shall not bind the insurer.

D. The Performance of Contract of Marine Insurance

D.1 Duty of notice and assistance

During the performance of a contract of marine insurance both parties to the
contract have obligations to give notice and assistance, and to keep relevant
information confidential'” in accordance with the principle of good faith, the nature
and purpose of contract and the transaction customs as required by Section 7 of the
Civil Code. Such a general provision is still very useful though both the Maritime
Code and the Insurance Act have a certain specific rules on the notice of loss,
assisting recovery against the third party and so on.

D.2 Performance by third party
The Contract Act introduced the legal norm of the performance by third party,

the Civil Code s.509
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Bwhich is succeeded and improved by Section 524 of the Civil Code. The new
provision may benefit marine insurers, for example, the ship mortgagee has right to
pay premium in order to maintain the validity of a hull policy where the shipowners
fail to pay it in time.

D.3 Right of defense of prior performance

It is submitted that the assured’s obligation to pay premiums is prior to the insurer’s
obligation to indemnify the compensation according to Section 526 of the Civil Code.
Furthermore, the assured does not have right of set-off before the premiums are paid
in full.

D.4 Claimant’s right of subrogation and right of rescission: preservation of
contract
Sections 535 &536 of the Civil Code improve the legal norm of a claimant’s right of
subrogation introduced by Section 73 of the Contract Act, and will assist the insurer to
claim unpaid premiums.

By the way one should distinguish a claimant’s right of subrogation from the right
of a third party to sue the insurer directly under a liability insurance policy in
accordance with Section 65 of the Insurance Act.

E. Change and Transfer of a Contract of Marine Insurance

E.1 Change of contract

Change of contract means the rights and obligations in the contract change. The Civil
Code makes it clear that a contract does not change where there is not definite change
on the rights or obligations. 'For example, in the context of a marine cargo policy
any change to the insurance amount or the destination of goods should be done by an
endorsement issued by the insurer, otherwise it would give rise to dispute.

E.2 Merge and separation of a party to contract
The Civil Code provides the joint right or obligation where a party to the contract
merges or discrete.?°This provision may be invoked to claim unpaid premiums where
the assured merges or separates.

It is worthwhile to mention that in the context of hull policy the assured should give
notice to the insurer and get the insurer’s approval before merging or separating,
otherwise the hull policy would be automatically discharged.?!

E.3 The insurer’s right of subrogation
The Civil Code stipulates to the effect that a partial or complete transfer of right to a
third party takes effect provided that the notice of transfer is served on the debtor.

8the Contract Act .60 & 65

Bthe Civil Code s.544

20the Civil Code s.67

2lthe Maritime Code s.230, PICC Hull Clauses C1.6.2
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2However, the insurer’s right of subrogation, as provided in Section 252 of the
Maritime Code, “the right of the assured to demand compensation from the third
person shall be transferred to the insurer from the time when the insurance indemnity
is paid”. Based on the above provisions the common view is that the legal nature of
insurance subrogation is the statutory transfer of rights, no notice is required.??

The transfer of rights is not based on the agreement between the insurer and the
assured, instead it is based on the fact that the insurer has effect payment of the
insurance indemnity. In practice, the assured will sign a Receipt and Subrogation to
the insurer after having received the insurance indemnity as per the requirement of the
insurer, which may become the evidence that the insurer has paid the insurance
indemnity, so has right to claim against the third person directly. But the insurer is
required to provide the evidence that the insurance indemnity has been actually paid
in addition to the Receipt and Subrogation in accordance with the relevant judicial
interpretation promulgated by the Supreme People’s Court. In other word such a
Receipt and Subrogation is not the evidence that the insurer is entitled to the statutory
right of subrogation. It is submitted that such a Receipt and Subrogation itself is an
independent agreement of transfer of rights, its scope is not limited to the statutory
subrogation stipulated by the Maritime Code, and the maritime courts and the
arbitration tribunal should not set limitation on such a contractual transfer.

It is a pity that the relevant provisions on the subrogation in both Section 252 of the
Maritime Code and Section 60 of the Insurance Act are far from complete or accurate.
To assure the certainty of application the Interpretation IV of Certain Issues
Concerning the Application of the Insurance Act promulgated by the Supreme
People’s Court, taking effect from 1 January 2021, has a certain important rules on the
subrogation. There is still room for the improvement of the statutory transfer theory.

F. Discharge of a Contract of Marine Insurance

The Maritime Code only stipulates the discharge of a contract of marine insurance,**
which includes the termination of obligations under a contract of marine insurance.
Section 557 of the Civil Code distinguishes the discharge of contract from the
termination of each obligation under the contract; the effect of discharge is the
elimination of the contract relation, i.e. the end of all obligations under the contract,
thereafter the contract performance stops, whilst the performed part becomes the
liquidation relation, which creates new liability in restitution.

In accordance with the Civil Code both parties may agree on the conditions to
discharge the contract,?> and the discharge comes into effect from the time when the
notice of discharge is served on the other party.2¢

In accordance with Section 563 the other innocent party may discharge the contract
where a party to the contract is still in default in performing its main obligations after

2the Civil Code s.546

2See Wang Pengnan, The Contract of Marine Insurance, 4" edition., Dalian, 2017, p.114
%the Maritime Code Ch.12-2

Zthe Civil Code s.562

%the Civil Code s.565
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a reasonable notice of interpellation expired. There are many disputes on the issue that
whether the insurer may discharge the contract of marine insurance where the assured
fails to pay premiums due. Both the Maritime Code and the Insurance Act only
provide to the effect that the insurer may not discharge the contract after the insurance
attaches unless otherwise agreed in the contract.?’The Civil Code may not affect the
relevant provisions in the Maritime Code because the Maritime Code, as the special
law, takes precedence on application.

In practice the hull policy may provides the insurer’s right to discharge in such a
case, to which the ship mortgagee should pay its attention.

However, a marine cargo policy may be transferred, such a specific agreement on
discharge may not bind on the innocent holder of the policy, on the other hand the
holder of the policy is obliged to pay the outstanding premiums jointly.?®

G. Effect and Interpretation of a Contract of Marine Insurance

G.1 Doctrines of interpretation on contract
Section 142 stipulates the general doctrines on the interpretation of contract, Section
498 provides three rules on interpretation of format contract, whilst Sections 510 &
511 set specific provisions on the implementation of incomplete contract, so
obviously the legislators fully understand the importance of the issue of contract
interpretation in the judicial practice.

In accordance with Section 142 the real meaning of a contract clause should be
found by reference to:

(a) the words used by the contract clause: literal interpretation;

(b) the other relevant clauses in the contract: overall interpretation;

(c) the nature of behavior and the purpose of the contract: purpose interpretation;

(d) customs of transaction: customs interpretation; and

(e) the principle of good faith: Emperor clause.

G.2 The insurer’s duty of instructions on the format contract and the adverse
interpretation rule
Compared with the Contract Act the Civil Code enlarges the insurer’s duty to clearly
instruct the format contract and the application of the adverse interpretation rule.!

To govern the format contract the Civil Code has formed the integration rules
(Section 496), the effect rules (Section 497) and the interpretation rules (Section 498).

G.2.1 The integration rules

The drafter of a format contract should follow the equity principle to balance rights
and duties of both parties to the contract, should properly draws the attention of the
other party to clauses which matter, including clauses of exclusion and/ or mitigation
of the drafter’s duties etc., and should give instructions to such clauses according to
the requirement of the other party. Otherwise, the other party which does not notice or

27the Maritime Code ss.227 & 228, the Insurance Act s.34
2the Maritime Code s.229
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understand such clauses, may take it that such clauses are not the integral part of the
contract.

As to the exclusion clause in the format insurance contract Section 17 of the

Insurance Act provides that the insurer should clearly instruct it to the assured when
the insurance contract is concluded, otherwise, the exclusion clause will not bind the
assured. Now the Civil Code extends the scope of adverse clauses from the exclusion
clauses to all clauses which matters from the view point of the assured; furthermore,
the assured may take uninstructed adverse clauses as non-existence. The dust arising
from Section 17 of the Insurance Act is still in air, and it is expected that Sections 496
will stir up fresh controversy soon.
These provisions really matters in the context of the contract of marine insurance,
having considered the fact that almost all marine policy are based on standard clauses,
that most clauses are with regard to qualification of the insurer’s indemnity, and that
revised marine policy clauses in 2009 still have many outdated clauses or provisions
contrary to the Insurance Act and/or the Maritime Code.

The enlarged application of the insurer’s duty of instruction and the adverse
interpretation rule is proper in the context of the consumer insurance contracts such as
motor insurance, life insurance and medical costs policy etc., but improper in the
context of marine policies which are usually not of consumer insurance. Unfortunately,
the Civil Code does not distinguish the consumer contract from the non-consumer
contract. It is submitted that in the context of marine policies the above rules should
be strictly applied to avoid indiscriminate use by the court or the arbitration tribunal;
the scope of application should be limited to exclusion clauses as tested under the
Insurance Act before, otherwise a commercial marine policy in China might be
distorted to be a guarantee agreement, and the premiums charged by the insurer would
not match with the indemnity undertaken by the insurer. The warranty and conditions
precedent clauses in commercial marine insurance policies, in so far as being in line
with international customs, should not be interpreted as the adverse clause, though it
really matters.

Therefore, insurance companies have to concern the above rules in the Civil Code,
and build corresponding placement models, including positively providing the
applicant and the assured with the standard policy clauses and related important
insurance information, supplementing the detailed insurance policy interpretation
codes as the integral part of the insurance contract, clearly marking all adverse clauses
in the application and the policy to draw the attention of the assured and the applicant,
having the applicant and/or the assured signed/chopped the application in person etc.;
furthermore, the insurance companies are suggested to take the double-recording
practice as developed by banks and financial institutions in order to keep the evidence
that the applicant and/or the assured does receive the policy clauses and all relevant
insurance information, does understand it, and does agree in other special agreements.

G.2.2 The effect rules
To avoid substantially unfairness in the format contract the Civil Code also enlarges
the effect rule, compared with Section 19 of the Insurance Act. This will substantially
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reshape the consumer insurance contract. But in the context of non-consumer
insurance it will be quite uncertain with regard to the proper interpretation of the
standard clauses which “unreasonably exclude or mitigate the insurer’s liability”,
“unreasonably limit the rights of the other party”, or “ eliminate the principal rights of
the other party”.

The above integration rules and the effect rules in the Civil Code will urge the
amendment to the Insurance Act and the Maritime Code, for example, as in the
Insurance Contract Act of German, the law reform needs to distinguish the consumer
insurance contract and the commercial insurance contract, clearly exempt the above
rules to the large exposures policies (the marine policy often belongs to it) and
policies concluded through the insurance brokers and/or agents for the applicant
and/or the assured.

G.2.3 The interpretation rules
Section 498 makes three doctrines on interpreting the format contract: the ordinary
meaning doctrine, the adverse doctrine and the rider clauses’ priority doctrine.

The ordinary meaning doctrine is a common rule of contract interpretation, which
applies to all kinds of contract, not limited to the format contract.

The adverse doctrine applies to the format contract only: in the case that there are
two possible ordinary meaning of the format clause the interpretation should not be in
favor of the drafter of the format contract. The Insurance Act before 2009 has similar
provision, but does not clearly express the application of the above common rule of
the ordinary meaning, and once was often wrongly applied to the effect that the
assured’s interpretation should be prior to the insurer’s. Now Section 30 of the
Insurance Act has clarified this issue.

The Civil Code also makes it clear that the rider clauses have prior effect to the
format clauses. By the way the common law also has rules that clauses in handwriting
have prior effect to printed clauses.
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